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These rules concerning law and motion hearings would be amended to
clarify certain matters and to use plain language. In rule 321 (Time of
hearing), subdivision (b) would be amended to state that a party “must
immediately” notify the court if a matter will not be heard on the
scheduled date. More detailed provisions on notification of the court
and of the consequences of failure to do so were considered, but the
proposed modification would appear to provide sufficient direction to
parties whose motions will not be heard.

Rule 323 (Evidence at hearing) would also be amended. It presently
requires that evidence received at a law and motion hearing must be by
declaration, affidavit, or request for judicial notice, “except as allowed
in the court’ s discretion for good cause shown or as permitted by local
rule.” The provision allowing for local rules on this subject would be
deleted as inconsistent with the goal of promoting uniformity of
procedure and practice. A new subdivision (b) would be created for
the provisions concerning requests to present oral testimony.

In both rules 321 and 323, the word “must” would replace “shall.”

Rule 377

Rule 377 concerns advisory juries. It prescribes certain procedures
and times for motions to set issues for ajury trial and motionsto
vacate a setting for ajury trial in cases where the right to ajury trial
“isnot guaranteed by law.” The time for motionsto set ajury trial
under the ruleis required to be “before or at the time of filing the at-
Issue memorandum.” The time for motions to vacate the setting of a
jury trial, when the setting is made by the court without the
opportunity for the party to opposeit, is “within five days after
receiving notice from the clerk that the case has been set for jury tria.”
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Rule 377 no longer appears to be needed. The rule, which has not
been modified since it was adopted effective January 1, 1984, is out-
of-date. Under the rule, the timing of motions to set for jury tria is
linked to the filing of the “at-issue memorandum.” However, in most
courts, those memorandums have already been replaced by other
documents. Effective July 1, 2002, the at-issue memorandum will be
superceded statewide by the mandatory new Case Management
Satement (form CM-110).

More importantly, there does not seem to be a need for the procedures
and time limitations prescribed in rule 377. Indeed, the procedures
and times prescribed in the rule appear to be unnecessarily
constraining. Courts should be able to consider—and parties should
be able to make—motions or other requests for an advisory jury, and
motions to vacate the setting for ajury trial, in afairly flexible manner.

Under modern case management practices, the issues concerning
whether to hold atrial will often be dealt with by the court at the time
of the case management conference. In aproper case, these issues
could also be handled earlier or later. Accordingly, the provisions of
rule 377 no longer seem necessary, and the rule would be repeal ed.

Attachments
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Rules 321 and 323 of the California Rules of Court would be amended and rule
377 would be repealed, effective January 1, 2003, to read:

Rule 321.

(@

(b)

(©)

(d)

Rule 323.

(@

by(c)

Time of hearing

[General schedule] The clerk shalt must post a general schedule showing the
days and departments for holding each type of law and motion hearing.

[Duty to notify if matter not to be heard] The moving party shaHprempthy
must immediately notify the court if a matter will not be heard on the
scheduled date.

[Notice of nonappearance] A party may give notice that he or she will not
appear a alaw and motion hearing and submit the matter without an
appearance unless the court orders otherwise. The court shalt must rule on the
motion as if the party had appeared.

[Action if no party appears] If no party appears at alaw and motion hearing
the court may drop the matter from the calendar, to be reset only upon motion.
In its discretion, the court may rule on alaw and motion matter
notwithstanding the failure of any party to appear at the hearing.

Evidence at hearing
[Restrictions on oral testimony] Evidence received at alaw and motion

hearing shat must be by declaration,-and affidavit-and or by request for
judicial notice without testimony or cross-examination, except as allowed in

the court’ s discretion for good cause shown er-as-permitted-by-toeal-rule.

[Request to present oral testimony] A party seeking permission to introduce

oral evidence, except for oral evidence in rebuttal to oral evidence presented by
the other party, shat must file, no later than three court days before the
hearing, awritten statement settirg-forth stating the nature and extent of the
evidence proposed to be introduced and a reasonable time estimate for the
hearing. When the statement isfiled less than five court days before the
hearing, the filing party shall must serve a copy on the other partiesin a
manner to assure delivery to the other parties no later than two days before the
hearing.

[Judicial notice] A party requesting judicial notice of material under Evidence
Code sections 452 or 453 shalk must provide the court and each party with a
copy of the material. If the material is part of afilein the court in which the
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matter is being heard, the party shalt must (1) specify in writing the part of the
court file sought to be judicially noticed; and (2) make arrangements with the
clerk to have the file in the courtroom at the time of the hearing.
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